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To be or not to be born
Moot court competitors debate "wrongful life"
This year's Campbell Competition raised two issues: 1) whether:
the tate of Michigan should recognize a cause of action for
" wrongful life" brought on behalf
of a defective infant, or a cause
of action for "wrongful birth"
brought by the infant's parents;
and 2) whether parents have the
right to withhold treatment from
a child with potentially fatal congenital defects.
The hypothetical situation
underlying the two cases argued
by this year's competitors is
tragic. Parents of a Down's syndrome child consulted a doctor to
determine the probability of their
bearing a second child who
would be similarly afflicted.
Assured that chances were slight,
the couple did bear a second
child . It was born with Down's
syndrome and a congenital heart
malformation that would require
two operations in the near future.
Subsequent chromosome analysis
of the mother revealed that her

chances of bearing a Down's syndrome child were one hundred
per cent. The first case presented
was a medical malpractice action
in which the parents sought damages against the doctor on behalf
of their infant child and in their
own right. Counsel for the appellants were Michael B. Kelly and
Stephen L. Marsh. Mr. Kelly
made the oral argument for the
team which won over the team of
Lore A . Rogers and Judith Weisburgh representing the doctor.
The second case concerned the
legality of the parents' decision to
withhold consent for the heart
operations which were necessary
if the child was to live beyond
a year. Dwight George Rabuse,
counsel for the doctor, argued
that the parents' failure to provide
medical care necessary for the
child's well-being constituted
child neglect.
James F. Guerra, arguing for the
parents, contended that withholding treatment was in the child's

The court ask d challenging questions and gave tough attention to responses.

s
best interest since the operations
posed a substantial risk and
would deprive the child of the
chance to experience the love and
affection of family life. Mr. Rabuse,
powerfully contending that a
Down's syndrome child has the
same right of access to care that a
normal child would have, carried
the day.
The two decisions, taken
together, anomalously suggest
that the child's life is "wrongful,"
yet must be preserved. Decisions
in moot court are not, however,
lasting judgments on the facts of
a case but a measure of the skill
of the contestants. The ingenuity
and courage of all this year's
finalists were strenuously tested
by rigorous philosophical questions posed by all members of
this year's court. They were:
Honorable John Paul Stevens,
Associate Justice of the Supreme
Court of the United States; Honorable Bailey Brown, Senior
Circuit Judge on the United States
Court of Appeals for the Sixth
Circuit; Honorable Dallin H.
Oaks, Justice on the Supreme
Court of the State of Utah; Dean
Terrance Sandalow; and Professor
Peter K. Westen.

Michael B. Kelly led off arguments on
the wrongful /if e issue as counsel for the
appellants. He and partner Stephen L.
Marsh were winner on that issue .
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Perspectives on pornography
Law students launch informative conference
For three days last spring, the
Law School was humming with
discussion and debate on all
aspects of the issue of pornography. A conference on
pornography, censorship I and the
First Amendment drew crowds
of students to hear legal scholars
and authorities in other fields
who had been drawn to Ann
Arbor from around the country
for the event.
Although the conference was
sponsored by a wide range of
campus groups, up to and including the Office of the President of
the University, it was conceived
by law students who sought to
enliven the intellectual debate in
the Quadrangle by organizing a
major event which would explore
fully researched and thoroughly
documented but dashing points
of view. Frank Ballantine, a member of the Speaker' s Committee
of the Law School Student Senate,
was one of the initiating students. "We wanted to make law
students question the relationships between the legal reasoning
they are learning in class and
their emotional and political lives
outside," he said .
Liza Yntema of the Women
Law Students Association was
another organizer. " My main
interest in putting on the conference w as to provide a forum for
the injection of feminism into
legal debate," she said. She also
saw the conference as an opportunity to bring together many
disciplines to discuss an intellectually and politically live topic .
'This really put into practice the
con cept of a university and provid ed access to the Law School
for the w hole community," she
said.
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The conference opened with a
slide presentation put on by
Women against Pornography . It
sought to persuade viewers of the
link between sadistic pornographic materials and violence
against women in society. The
often disturbing presentation was
followed by a showing of the
film "Hardcore ." The planners
hoped to get audience members
to recognize that pornography
Paula Webster

Profess or Frederick Schauer, Cutler
Professor of Law at Willia m and Mary
Law School

is an emotional as well as an
intellectual issue with this
introduction.
They were determined, however, that the conference as a
whole would present such a balance of perspectives that no
listener could simply dismiss the
issues raised. They planned a day
of speeches by authorities from
diverse disciplines and of opposing views. A philosopher,
Dr. Helen Longino of Mills College, led off by considering alternative legal perspectives on
pornography issues .
She was followed by the Chairman of the Board of the Playboy
Foundation, Burton Joseph, who

cautioned that any restrictions on
pornography will risk impinging
on freedom of speech . Edward
Donnerstein, a professor of communications at the University of
Wisconsin, reported on empirical
studies which suggest that a new
type of pornography portraying
physical aggression against
women, which has emerged in
the past ten years, does tend to
desensitize male observers to
violence and to reinforce their
faith in common myths about
women, rape, and violence.
The final speaker that day was
Paula Webster, who stres ed that
discussions of pornography by
both men and women often seek
to obscure the issue of sexual
pleasure. "Women are potential
victims in society," she said, "but
also sexual actors." She accused
presentations like the slide show
of erring in permitting the audience to respond only with
condemnation. Curiosity, fascination, or arousal are responses
which must be repressed in such
a context, she said.
Possible legal responses to pornography was the topic of the
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final day of the conference. Profe or Frederick Schauer., who
i Cutler Professor of Law at William and Mary Law School, argued
that the distinction the Supreme
Court has drawn between mate-

V

E

N

T

rials designed as sexual aids and
constitutionally protected speech
is valid. However, materials
which do not fall within this narrow category must be fully
protected, he cautioned, even if

s
they degrade women or portray
distasteful violence.
Paul Bender, Professor of Law
at the University of Pennsylvania
Law School, was the final
speaker. He questioned whether
such a narrow category of materials can really be defined. He
objected to many standard arguments for restricting
pornography, arguing instead
that material dealing with sex is
just as important to have available as material on any other
subject. He did suggest, however,
that if research like Donnerstein' s
could really demonstrate that certain types of pornography pose
a clear and present danger, then
censorship of those types might
be reconciled with First Amendment protections.
Over three hundred and fifty
people attended the conference.
Even previously uninterested
students turned out to see what

The conference raised troubling issues
and promoted sober reconsideration.

Burton Joseph (left) and Dr . Edward I. Donnerstein (riglzt)

everyone else was talking about.
"We accomplished some importaRt goals," Ballantine said . "We
raised feminist issues, but
brought men into the discussion.
We created a safe forum in which
concerned women could inform
themselves about pornography."
Yntema concurred, "I think the
conference was a smashing success. What topic shall we choose
ne t year?"
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